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Court of Appeals of the District of Colombia. 


No. 3175. 

Washington Railway & Electric Co., &<■., et al., Appellants, 

VS. 

Mary B. Jones. 


a Supreme Court of the District of Columbia. 

At Law. No. 58010. 

Mary B. Jones, Plaintiff, 
vs. 

Washington Railw.w & Electric Company, a Corporation, and 
Holmes & Son, Inc., a Corporation, Defendants. 

United States of America, 

District of Columbia, ss\ 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 A mended Declaration . 

Filed July 7, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58010. 

Mary B. Jones, Plaintiff, 
vs. 

Washington Railway & Llectric Company, a Corporation, and 
Holmes & Son, Inc., a Corporation, Defendants. 

The plaintiff, Mary B. Jones, sues the defendants, the Washington 
Railway & Electric Company, a corporation, and Holmes & Sons 
1—3175a 








2 


WASHINGTON RY. <ft E. CO. ET AL. VS. M. B. JONES. 


Inc., a corporation, for that whereas, at and before the happening 
of the grievances hereinafter set forth, the defendant, the Washing¬ 
ton Railway & Electric Company, was a common carrier engaged 
in the business of carrying passengers for hire in cars propelled by 
electricity over and upon certain metal tracks or rails in the District 
of Columbia, and along, among others, Third Street, Northwest, and 
for that whereas, at and before the happening of the grievances here¬ 
inafter set forth, the defendant. Holmes & Son, Inc., a corporation, 
was engaged in the business of selling and delivering pastries, among 
other things, and operating and caused to be operated and driven 
wagons and other vehicles in and upon the streets of the District of 
Columbia; that on, to wit, the 5th day of November, A. D., 1014, 
the plaintiff hoarded one of the cars of the defendant, the Washing¬ 
ton Railway & Electric Company, paid the usual and customary 
charge for her passage thereon, and was received and accepted hv 
the defendant, the Washington Railway Electric Company, as a 
passenger for hire; that on, to wit, the said 5th day of November, 
A. D., 1014, the said defendant, Holmes & Son, Tnc., caused 
2 to he operated and driven by one of its agents, servants and 
employees, one of its said vehicles east along T Street, North¬ 
west. in the District of Columbia, at its intersection bv Third Street, 
Northwest, at which point the driveway of said Third Street forms 
what is known and designated by the Municipal Regulations as a 
‘‘circlethat it then and there became the duty of the defendant, 
the Washington Railway & Electric Company,' to use the highest 
degree of care and caution in order to safely transport the plaintiff 
to her destination; and that it then and there became and was the 
dut> of the defendant. Holmes & Son, Inc., by its agent, servant 
and employee, operating and driving its said wagon, to use reasonable 
care and prudence and to obey the Municipal regulations covering 
street traffic in the District of Columbia so as to avoid collision with 
the cars of the said defendant, Washington Railway & Electric Com- 
P*».v ’ but that notwithstanding its duty in the premises, the said 
defendant, Washington Railway & Electric Company, did not use 
the highest degree of care and caution required of it, but negligently 
ami carelessly operated, managed and controlled the said car in which 
plaintiff was a passenger for hire as aforesaid in this, that while 
plaintiff was seated in the said ear which was proceeding in a south¬ 
erly direction on Third Street, Northwest, it was caused to be operated 
at an excessive and unlawful rate of speed, and no due or timelv 
notice or warning of its approach was given to persons and vehicles 
in and upon the streets, and said ear was not kept under proper 
control, and a proper lookout was not kept by the motorman in 
charge thereof; and the said defendant. Holmes & Son, Tnc., not- 
withstanding its duty in the premises, did not use reasonable 
care and prudence in the operation and driving of its said 
vehicle, in this, that the agent, servant or employee of said 
defendant in charge of said wagon caused the same to be driven to • 
the left around said circle from the entrance thereto from T Street 
going east, contrary to Section 7 of Article 12 of the Municipal regu¬ 
lations relating to street traffic in the District of Columbia and negli- 
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gently and carelessly omitted to keep a proper lookout, and did not 
use reasonable care and prudence in driving said wagon, wherebv 
and by reason of the negligence of each of the defendants as afore- 
said, the said car m which said plaintiff was a passenger as aforesaid 
and the said wagon came together and collided while the said wagon 
wa^ on T hird Street at or near its intersection by T Street, the contact 
of the said car with the said wagon causing a severe jar to said car. 

Whereby and by reason of the negligence of the said defendants 
each contributing to the cause of the collision aforesaid, plaintiff 
was jostled and thrown from her seat in said car and received severe 
bruises and injuries on the left side of her head and severe bruises 
and injuries on the left thigh and on the back over the sacrum, as 
a result of which, plaintiff’s muscles were severely wrenched and 
became sore and painful, and plaintiff suffered severe shock to her 
nervous system which has rendered her permanently neurasthenic; 
and further plaintiff suffered and will continue to suffer great pain 
and mental anguish and by reason of the premises was incapacitated 
for a long space of time from the performance of her household 
duties, and also from performing her work, thereby losing emolu- 
ments which would otherwise have accrued to her, and was 
4 further compelled to expend and lay out and become liable 

, n \ ar F SUI « of money, to wit, the sum of One Hundred 

dollars ($100) for medical attention and medicines in and about an 
endeavor to I>e healed and cured of the injuries aforesaid 

Wherefore, the plaintiff brings this suit and claims the sum of 
len Thousand dollars ($10,000) damages, besides costs. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 

Plea of W ashing ton Railway Sc Electric Company. 

Filed July 19, 1915. 


Now comes the Washington Railway & Electric Companv a cor- 
poration, one of the defendants in the above entitled cause, and for 
plea to the amended declaration filed therein, says that it is not guiltv 
as in said amended declaration alleged. 

JNO. S. BARBOUR, 

Attorney for Washington Railway & Electric Company. 
July 19th, 1915. 

Plaintiff t0 ^ ^ t0n Lambert & R- H. Yeatman, Attorneys for 







4 


WASHINGTON RY. & E. CO. ET AL. VS. M. B. JONES. 


Plea of Holmes & Son, Inc. 

Filed July 22, 1915. 

******* 

Now conies the defendant. Holmes & Son, Inc., by its attorneys, 
and for a plea to the amended declaration filed in the above entitled 
cause, says it is not guilty in manner and form as in said 
5 amended declaration alleged. 

DANIEL W. BAKER, 

O. H. OSTERMAN, 

Attorneys for Defendant, Holmes Son, Inc. 
Joinder of Issue. 

Filed July 28, 1915. 

******* 

The plaintiff joins issue on the defendants’ pleas to the amended 
declaration filed in the above entitled cause. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Plaintiff. 


Memorandum. 

May 18, 1917—Verdict for Plaintiff for $3000.00. 

Supreme Court of the District of Columbia. 

Monday, July 16th, 1917. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record: 
whereupon the motions for a new trial herein, heretofore submitted 
.to the Court, arc hereby overruled and judgment on verdict is ordered. 
Wherefore, it is considered that the plaintiff herein recover of the 
defendants the sum of Three Thousand Dollars ($3000.00) with 
. interest from this date, together with costs of suit to be taxed by the 
. clerk and have execution thereof. 

6 From the foregoing the defendants by their respective 

attorneys of record, in open court, separately note an appeal 
to the Court of Appeals; whereupon the penalty of a bond to operate 
as a supersedeas, is hereby fixed at Five Thousand Dollars ($5000.00) 
for each defendant. 
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Memoranda. 

approved and 9 fil 7 ed^ UPereedeaS b ® nd ° f defendant Holmes * &»n- 

*$$* SskS " end “ , ‘ V - M ^" 

SeJtembe^ll lOn 61 " ° f Exceptions extended and including 

to andlnckding OctobeT'lT i‘9 1 8 7 ubm,t B,H of Exceptions extended 

Bi " ° f ExCeptions extended *o 
November 1, 1917-Bill’of Exceptions submitted. 

7 Supreme Court of the District of Columbia. 

Monday, March 4th, 1918. 

JuS pres7ding ed l>UrSUant t0 adjournment, Hon. William Hitz, 


Before Judge Siddons. 

Assignment of Errors. 
Filed March 12, 1918. 


The Trial Court committed error herein as follows: 

»'.i“ JStaS £& y Uub J - ”■ - 

TszXttz* ° mm ' ih * «* -tm 

fendant ra, way company as to whether or not heTad made Certain 

SlTouttiS" 5 ”' 
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5. In refusing defendant Railway Company’s Prayers Nos. 

8 1, 4, 5, 6, and 7, and in granting the Prayer No. 1 of Holmes 
and Son, Incorporated. 

ROGER J. WHITEFORD, 

Attorney for Defendants. 

Designation of Record. 

Filed March 12, 1918. 

******* 

John R. Young, Esq., Clerk Supreme Court of the District of Colum¬ 
bia : 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals from the Supreme Court of the District of Columbia, in the 
above-entitled cause to include the following: 

1. Declaration, pleas, and joinder of issue. 

2. Memorandum of verdict, motion for new trial Hied and over¬ 
ruled, judgment, and notation of appeal. 

3. Memorandum of filing appeal bond. 

4. Memorandum of motion Hied for extension of time for Hling 
transcript of record; memorandum of submitting bill of exceptions. 

5. Rill of Exceptions. 

6. Assignments of error. 

7. This designation. 

ROGER J. WHITEFORD, 

D. W. BAKER, 

Attorneys for Defendants. 

9 Assignment of Errors for Holmes & Son, Inc. 

Filed April 12, 1918. 

******* 

Besides the assignment of errors that are applicable to both de¬ 
fendants, filed by the attorney for defendant Washington Railway & 
Electric Company, the appellant, defendant Holmes & Son Inc. files 
the following assignment of errors: 

1st. In permitting the witness, Dr. I). Percy Hickling, to answer 
certain questions over objection and exception of defendants, which 
said questions and objections appear throughout his testimony. 

2nd. In refusing to permit the witness Charles F. Dillinger, the 
motorman, to answer the following question: “Q. You turned at 
Elm Street. Did you say in that statement that you stopped at 1) 
Street and some people got off?” to which objection was made and 
objection sustained. 

3rd. That the court erred in granting defendant, Washington 
Railway & Electric Company’s eighth prayer to which exception was 
duly noted by defendant Holmes & Son, Inc. 
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'!'*?•• To /?. muc V. of the charge of (lie court that referred to the 
°f the police regulations by Holmes & Son Inc., as giving 
•» possible right of action on the ground that as matter of law there 
was no evidence to show that the violation of the police regulations 
had anything to do with the collision. 1 M 

DANIEL \V. BAKER, 

O. H. OSTERMAN, 

Attorneys for Defendant Holmes & Son, Inc. 
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Designation of Record for Holmes & Son, Inc. 
Filed April 12, 1018. 


In addition to the assignment of errors already tiled by the de¬ 
fendant, Uashington Railway & Electric Company, the assignment 
of error? filed by Holmes & Son Tno. 

DANIEL W. BAKER, 

O. H. OSTERMAN, 

Attorneys for Defendant Ilohnes & Son , Inc. 


11 Supreme Court of the District of Columbia. 

United States ok America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of tbe District of 
Columbm, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to l>e a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 58010 at Law, wherein Mary B 
Jones is Plaintiff and Washington Railway & Electric Company, a 
corporation, et al., are Defendants, as the same remains upon the 
hies and of record in said Court. 


In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
15th day of April, 1918. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


2—3175a 
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12 In the Supreme Court of the District of Columbia. 

At Law. No. 58010. 

Mary M. Jones, Plaintiff, 
vs. 

Washington Railway and Electric Company, a Corporation, and 
Holmes and Sons, Incorporated, Defendants. 


Bill of Exceptions. 

This cause coming on to he heard before Mr. Justice Siddons and 
the* jury, the plaintiff, to maintain the issues on her part joined, pro¬ 
duced William .1. Latimer, who, being duly sworn, testified that he 
was an engineer, produced a plat showing the intersection of Third 
and T Streets, Northwest, the location of the car tracks of the de¬ 
fendant Railway Company thereon, and the circle in the street; that 
from the north curb line of the circle to a water plug in the interior 
of the circle is about 93 feet; that, the distance from the house No. 
308 to the southbound car track is 199 feet; that the circle was 100 
feet in diameter and the street roadway is 32 feet, that from a point 
at the western edge of the roadway around the circle, just where the 
west building line intersects the roadway, one could see north up 
Third Street for over two hundred feet, nearly three hundred 
13 feet; that a horse turning to the left, coming around the 
circle, going in an easterly direction, the line of vision would 
be between 140 and loO feet north up 1 bird Street , that the grade 
on Third Street between T and U Streets was two per cent running 
south. 


Thereupon plaintiff produced John O. Beall, who, being duly 
sworn, testified that he was an employee of the Steel Plant; that on 
the morning of November 5, 1914, he was going north on Third 
Street; that he was south of the circle at the intersection of Third 
and T Streets, a distance of about one hundred feet; that he saw a 
street car of the defendant Railway Company leaving the intersection 
of Third and Elm Streets, coming down grade toward the witness at 
about twenty miles per hour, Elm Street being two squares north of 
T Street; tlie car did not stop at any of the intersecting streets nor 
slacken up; that witness saw the car collide with a wagon at the 
north side of the circle at Third and T Streets, push the wagon down 
near the center of the circle; that the motorman and conductor 
pulled the man out from under the front end of the street ear; that 
witness, when he saw the wagon just prior to the collision, saw that 
the horse and wagon were almost across, the front part of the wagon 
was near across the southbound track, the front wheel being about 
the center ; that the horse was going at a dog-trot. \\ ltness did not 
observe whether or not the wagon slow’eel up; that when the car and 
wagon came together the horse was detached from the wagon; that 
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'Y lien the car stopped, the wagon was near the rear end of 
the car. 

* c 5‘ oss ' e ; xa 11 »ination by counsel for Holmes and Son, wit¬ 

ness testified that the wagon was carried about forty-five feet- the 

right wheel was broken; the front end of the car went to about the 
middle of the Circle. 

On cross-examination l>y counsel for the Railway Company, wit¬ 
ness testified that he was a member of the Labor Union, and, when 
asked whether or not he had any prejudice against the Washington 
Railway and Klee trie Company, testified that he has not, only, he 
did not feci like helping out scab people; he only had prejudice 
against them in case of a strike and that he had sentiment against 
the Railway Company on account of the strike; that he saw the car 
when it first turned the corner of Klin Street; that lie did not see the 
Bakery wagon until the horse’s head came on the southbound rail 
because the leaves of the trees came around the circle and he could 
not see it; that when the horse’s head came on to the track the car 
was almost on him. The car struck between the front wheel and 
swingle tree; that as the car went by the wagon some of the panes of 
glass "ere broken, and when it stopped the wagon was about the 
middle of Hie side of the car, about forty-live feet from the north 
curb of (be Circle at the intersection of Third and T Streets Wit¬ 
ness did not remember whether or not anyone representing the de¬ 
fendant Railway Company laid talked to him about the accident 
shortly after its occurrence. Witness would not deny that he made 
the statement at the time of such interview that he did not witness 
the accident, but got there after the car and wagon were at a stand- 
st'll; that he did not think he made any such statement, and if lie 

" i !',* . V! 0 ' kn T lmt Hiat he may have made such statement 
and that if lie made it at that time, it might have been his best 
recollection of what happened. 

On reeross-examination by counsel for Holmes and Sons, witness 
testified that he never made a statement to anvbody that he 
lo did not see the accident happen, that he never' made a statc- 

i.-i o ."' 6 " 1 *? that ,,e did not ^ Hie car as it turned from 

Llm . treet into I lord Street; that he never made a statement to any- 

on ® t,mt * le ( * K * n °t see the wagon until after the collision. 

1 hereupon the following occurred: 


Examination by counsel for the Railway Company: 

Q. Then, Mr. Beall, you now deny a statement that von a few 
minutes ago did not remember about, do you not? 

Mr. Lambert : I object. 

The Court: The jury have both statements now. 

Mr. Whiteford: Then he cannot answer that question*' 

The Court: No. 

Mr. Whiteford: I note an exception. 

Witness further testified that the wagon was going east. 

Thereupon plaintiff summoned as a witness, William Tindali 
who, being duly sworn testified that he was Assistant Secretary to 
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the Board of Commissioners of the District of Columbia; that he had 
in his possession the traffic regulations in force in the District of 
Columbia in November, 1914, produced Section 7, Article 12 thereof, 
which was read in evidence, as follows: “A vehicle passing around a 
Circle shall keep to the right from entrance to exit.” 

I hereupon plaintiff produced Ida A. Kuhner, who, being duly 
sworn, testified that on the 5th of November, 1914, she lived at No. 
ofkH F Street, witnessed the accident in question; that she was sitting 
in the ba\ window of her home, facing cast; that slit* was watching 
for her daughter to arrive on the car that was in the collision; that 
she heard it coming before she saw it; that she then saw the driver 
of the bakery wagon proceeding in an easterly direction on T Street, 
pass her house and turn to the left around the Circle at Third 
lb and T Streets; that the horse was trotting and just as it got 
to the first rail of the southbound track, as the car came 
* running down the track between t wen tv and twenty-five miles an 
hour, struck between the front end of the wagon and the horse, 
through the young man who was driving the wagon out and under 
tile car, that the rear end of the ear, when it stopped, was about 
opposite tbe water plug in the middle of the Circle; that the bakerv 
wagon went to the east around the Circle on the north side of the 
Circle, going around the wrong way to the left; that from the time 
she observed the horse and wagon it did not slacken its speed - that 
after it got struck it turned to the south; that there was not anv 
gong or signal rung in the vicinity of T Street just before the 
accident. Thereupon witness identified pictures that were taken of 
the scene of the accident and identified her location in the picture* 
that the leaves were off the trees at the time of the accident; that 
when the wagon was going around the Circle, as witness has indi¬ 
cated, it was traveling near the north curb. 

On cross-examination by counsel for the bakery company, witness 
testified that she saw the car when it first came into her line of 
vision; it was then going at the terrific rate of speed she testified to* 
that it did not slow up; that it was travelling down tirade ijfoini; 
aloiifj; with full force, iiixl that when she first saw the ear the horse 
was just about to go on the track; that the wagon, as it was goinu 
around the Circle, was in the center of the roadwav; that the street 

™ r ! r,u ' k " tbfough the center of the parking that represents the 
Circle at Third and T Streets. 

On cross-examination by counsel for the defendant Railway Com- 
pany, witness testified that after the accident, when the car had 
stopped, she went out; that she observed tbe front end of the street 
car was still in the Circle, the rear end was about opposite the water 
plug; that the car had just gotten in the center of T Street, 

1 i right at the crossing, when the wagon was on the first rail and 
it just could not help but bump into it; that then the horse’s 
front feet were just about to go on the rail, the car was not more 
than three or four feet from it; that the accident happened so quick 
that witness just saw it hit the wagon and the horse left the wagon* 
that it was going so fast she just had time to see it; that when the car 
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stopped the wagon was right alongside of the ear and had turned 
around in the circle and had broken several windows out of the car 
W ltness recalls that a representative of the Railway Companv called 
on her about the accident the same evening it haimcZ and she 
ga'e a \eiy short statement to him because he tried to twist her so 

0 ldeS r1, Sa,< V lmt !, he Waa l in 8 nervous condition tliat h^ 

objected to it, witness denies that she said to the representative of 
lie railroad on that occasion that the hack end of he caTw^ at the 

tel lhtifthe ca e rT le ' 1 What „ 8he 111,1 f>’ was *at ^ "ould S 
neic the oar stopped exactly or rather how many feet it was 

om e edge of the circle; that she did not on that occasion say that 

he car went its length after striking the horse but that"nt the 

ength of the circle; that she did not say on that occasion that she did 

not see the car until it struck the horse. She admTthat on that 

<k i asion w hen being asked how fast the cur was going she said she 

could not tell, she .hd not know, but that she had gotten her hfd 

a'rf hour. 10 * 1 ' t,me 1 " ,,, was goin K twen ‘y or twenty-five miles 

# 

1 hereupon plaintiff called Doctor Arthur Curtis who beimr 
duly sworn, testified that he was connected with Freedman’s Hof 

5 t io’i 4 ha t |!' e t r ® meml,ere<] *he accident to the plaintiff on November 
•?’ that he responded to the call of the ambulance- that he 

ound the plaintiff inside the car, lving on the Hoor- that she was 
unconscious that he put her in the ambulance and Lk her home 
that he made an examination of her rather quickly that she 
18 had a bruise toward her hip and that her hair was dishevel^ 
that he stayed at her house ten or fifteen minutes- that she 

plaintiff f ne'e!^ C ° nSC10USneS8 U P ,0 th »‘ time; that he had not seen 

On cross-examination, witness testified that both he and the doctor 

unconscious. ' a " ,lSS ' Stant lcft the l’ lain ' itf "hen she was still 

Thereupon plaintiff summoned Mamie J. Brooks who l»ein<r 
duly sworn, testified that she knew the plaintiff in this case for a 
number of years prior to November 5, 1014; she saw her frequently 
that she arrived at the scene of the accident shortlv afterwards - licit 
she found her in the car lying out on the floor” t^t sheTaTunS 
scions; that she accompanied her to her home; that the Itoctor ried 

nLs^eornnlained 11 e . an1,1 lan but she would’ not regain Tn JZt 
ne.s, complained of pains in her head; that she did not see anv ob- 

jectne e\.dence of injury; that she saw her several times durinir the 

first month of her illness; that she complained of terrible pain in her 

head side and back; that she was in bed about three mZhs thal 

she has seen her since her injury and she has been weak and suffered 

11 '*7 l,!U ‘ k and side; this has continued up to the present 
me, that liefore the accident she was physically well and workine 

U f)n h crnf d n0t - ,e<> u able - to do an - v . work sin ®® ‘he accident. K 
On cro.s-e.\amination witness testified that she did not know inv- 

mg about the plaintiff’s injury except what the plaintiff had told 
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her; witness had seen the plaintiff about once a month for the last 
year at her home where she lived with her husband. 

4 

Thereupon plaintiff' summoned Louis J. Sanders, who, being 
duly sworn, testified that he was a trained nurse and masseur; that 
he attended the plaintiff herein in December, 1914; treated 
19 her from the 16th of December until February, 1915, being 
called in to treat her by her physician. Doctor Wetmore; 
treated her first everv dav and then everv other dav; that he found 
her nervous, suffering with great pain in her left hip and spine, too 
sore to massage; that she was suffering from nervous shock; her foot 
was very cold and numb and lame; that she cried and shook when 
she tried to move; that she had to he turned over, and in a couple of 
weeks s/e seemed to he improved. In February she began to sit up 
and l>e around in her room. That witness saw the plaintiff two or 
three times after he stopped treating her in February, 1915, where¬ 
upon the following occurred: 

Hv Counsel for Plaintiff: 

Q. Can you tell us what her present condition is from your obser¬ 
vation of her? 


Mr. Whitcford: One moment. Let us find out when he last saw 
her. (lo ahead; I have no objection to asking that question. 

A. I saw her the other day going up the steps, and she could not 
take one step after the other; she took one step at a time, on account 
of the hip, I suppose. 


By Mr. Lambert: 

Q. Can you tell us what that was due to? 

Mr. \\ hiteford: I object to that. 

Mr. Baker: I object to that question. 

I he W itness: I suppose it was due to the hip. 

I he Court: Not what you suppose, Mr. Witness, hut of your own 
experience and knowledge are you able to say what was her condition 
from what you observed of her going up the steps. It is not a matter 
of supposition or surmise. 

The Witness: That is all I know about it. 

Mr. Baker: I ask an exception on the ground that this man has 
not qualified as an expert. 

Mr. \\ hiteford: I join in that, if your Honor please. 

Mr. Baker: lie merely went there as an attendant to the 
*20 Doctor, and administered massage treatment. So that does 
not qualify him to testify as an expert. 

Mr. \\ hiteford: 1 join in that, if your Honor please. 

By Mr. Lambert: 

(J. 1 want you to tell us as a result of your observation—not as to 
what your opinion is; that goes out- 
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Mr. leaker: I object to bis observation. 

Mr. Lambert: A lay witness can testify to that. 

the Court: Yes. 

that ** 6 ^ ltness: The resuIt of my observation was that I concluded 

Mr. Baker: I object to his conclusion, if your Honor please. He is 
asked what he observed. 

Mr. Lambert: Not what you concluded. 

The Witness: That is all I know about it—what I saw. 

1 hereupon plaintiff summoned Joseph M. Liles, who, being dulv 
sworn, testified that he was a photographer, and identified several 
photographs taken by him of the scene of the accident at Third and 
1 streets, which pictures were offered in evidence. 

Thereupon plaintiff called Doctor William O. Wetmore, who 
leing duly sworn, testified that he had been engaged in the general 
practice of medicine m the District of Columbia for seven yearn • that 
by reason of Ins connection with the Capital City Sanitarium he had 
treated nervous, alcoholic, and morphine cases; that he attended 
plaintiff on the fifth of November, 1914, at her home, found her in 
bed, crying, extremely nervous, shaking like she had a chill; found 
a contusion on her head, one on her back, one on each hip; she was 
unable to raise herself in bed without pain, she seemed to be in great 
pain, and any movement made by her arms or legs or back seemed 
to give her a great deal or distress; her pulse was rapid, seemed to lie 
in a very nervous condition, a good deal of shock; attended her 
regularly almost daily until February; she was unable to stand on 
her feet for three or four weeks, and it was March before she was 
a >le to bo about; that be knew her before she was injured, knew what 
she appeared to be like, knew what her condition was expected to be* 
that he ceased to attend her in April 1915, had only seen her casually 
since that time, and during the past month has seen her twice; had 
not examined her during that time; during the time of his 
treatments she was suffering from traumatic neurasthenia* 
that her condition before the injury was normal, and that in 
his opinion she had not not completed her recovery; it would seem 
that she should be recovered now if she was going to; thinks her prog¬ 
nosis would he bad for complete recovery; that during the time of 
his treatment of her she did not seem to get over the pain, did not 
sleep well, fainted and in order to insure some muscular exertion 
and activity, keep the joints in good shape and improve the nervous 
system, he suggested a masseur and called in Mr. Sanders 
On cross-examination by counsel for the Bakery Company wit¬ 
ness testified that before he attended the plaintiff lie had seen her 
when she came into his office in connection with the death of some¬ 
one at the Home for the Aged and Infirm sometime before the 
accident; that lie did not examine her at that time but merely casu- 
ally observed her; that lie ceased to treat her in April 1915 but 
that she was not recovered; saw her approximately ninety times’ 

On cross-examination by counsel for the Raihvay Company,' wit- 
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ness testified that plaintiff had contusion of the head, one on eacli 
hip and one on the hack. Witness denied that on Novemlier 7, 1014, 
when he, together with Doctor Glazehrook representing the Rail¬ 
way Company examined the plaintiff, he had informed Doctor Glaze¬ 
hrook there was a lump on the hip, and when they examined the 
plaint ill together they found no evidence of a lump. 

Plaintiff thereupon called Ika S. .Jenkins, who, being duly sworn, 
testified that he collected insurance from plaintiff's husband some¬ 
time prior to November f>, 1014; that he saw her after November 5, 
1014, at least once a week; that she was in bed, had a cut on her 
head; that she was not able to he out of bed until April, 1015; 
that witness had seen plaintiff first in April, 1011; that then 
she was in good health. 

Plaintiff thereupon called Mrs. Laura Thomas, who, being duly 
sworn, testified that she had known the plaintiff since she was a 
ihild, had seen her two or three times a week prior to Novomlicr 5, 
P^l~l« that at that time she was employed in general housework; 
that she was iu good health; that she saw her the day after the acci¬ 
dent; that she was sore, suffering with her head, side and hack all 
the time; witness nursed her for three months; that since the acci¬ 
dent she has not taken any employment. 

\\ hereupon plaintiff called Lizzie Payne, who, being duly sworn, 
testified that she had known the plaintiff for eighteen years, that her 
condition previous to the accident was good; that after the accident 
she suffered with her foot, head and hack. 


1 hereupon plaintiff called Oscar L. Poindexter, who, being dulv 
sworn, testified that he had known plaintiff eight or ten years; that 
le saw her on an ave rage of two or three times a week previous to 
November 1014; that he was present when plaintiff was brought 
to her home after the accident; that she was unconscious at that time* 
that he saw her again that night; that she had regained conscious^ 
ness; that he saw her frequently thereafter; that she had a bruise on 
he side of her head which was bandaged, she had pain in her side 
lups and limbs; she was confined to her house for three or four 
months; previous to the injury she was employed as a domestic, work¬ 
ing right along every day. 


1 heieupon plaintiff called Roger Lyon, who, being duly sworn, 
testified that he was a salesman for the defendant, Holmes and 
N»iw; that he was driving the wagon of the defendant Holmes 
. November 5. 1914; (hat he had delivered bread 

at .,nt> I Street; that he was then going in an easterly direction 
around the circle on the north side; that the car of the Washington 
Kailwav andI hlectric Company ran into him; that he saw the car 
up about l Street; he thought lie had plenty of time to get across- 
that the car was going at a pretty good gait; that he started on 
across; that after the horse got on the car track, he hustled up to 


•>:! 
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{jot him across as lie saw the ear coming and lie could not get him 

tSrtv r thir v fi" ""I in ‘° h , in ‘ ; 'l'" 1 he j ,,dKed ">« «r wtTgoing 
Imt v oi thirty-five miles an hour but of course he did not know 

SeThe 1° l 0U n0t ', el !- ; lhat 1,0 *“ k "oeked unconscious; that 
when he looked up and hrst saw the car he was not very far away 

from the tracks; the car did not give any signal; as it went around 

side of '.hat circle. ne " r ^ ' inC ° f th « cirde on the "° rth 

Sol.v" "r eX ; , "^ 1, V?: , h Y coun8cl for the defendant Holmes and 
Nnis, w itness testified that he would not like to swear how many feet 

he was away from the car track when he first saw the car; that when 

he hrst came into the circle there was nothing to obstruct his view 

and when lie hrst saw the car it was above U Street; that lie did not 

sec it again until it was right on him; that he tried to get out of the 
way hut did not succeed. K 

Oil cross-examination by counsel for the defendant Railway com¬ 
pany, witness testified he had filed suit against the Railway Com- 

for’tlie' ft. t | r Mr ' o " ker an<1 Mr - Osterman, who appeared as counsel 
foi the Bakery Company were Ins attorneys; that witness knew, lie 

was (lining around a circle, had been there frequently before; knew 
hat the police regulations required him to drive to the right around 
the circles; that Ins next stop was north on Third Street and that he 
was making a short cut to get around the circle that way; that when 
he hrst saw the car it was up above U Street, a distance of a 
short city block away; that the car strqck the broad side of 
the wagon in the neighborhood of the front wheel. His horse 
was trotting just prior to the accident at the rate of about 4 or 6 miles 
an hour; that when witness first saw the car up about U Street 
the horses head was about as far from the southbound tracks as 
lorn him to that post (indicating post in courtroom about fifteen 
feet away); that when he next saw the car it was right on him 
nearly up to him; when he saw the car the second time the horse 
was on the car tracks, the front wheels of his wagon had just come to 
the southbound car tracks when the car struck him. 

Whereupon plaintiff called Doctor D. Percy Hickling, who. be- 

IV 'i •T r ;V < rt' , 1 r 1 fh ? t 1,0 llad b<on a practicing physician in 
the istnet of Columbia about 33 years; that he made a specialty 

of mental and nervous diseases and named a number of institutions 
with winch he was connected: that he had testified in previous cases 
where mental and nervous diseases were involved for the District 
of Columbia; that he had examined the plaintiff in the morning 
previous to testifying; that the examination was made in the pres¬ 
ence of a physician representing the defendant Railway Company 
that lie made an examination of her nervous system; that bv wav 
of objective symptoms, lie noted the pupils of the eyes reacted over 
much to the stimulus of light; that when the eye was first opened 
the pupils were contracted very sharply, more than normal, and 
then while the light was at the same degree there was a rebound- 
that is an important objective symptom of a disease of the nervous 
system; that he observed nystagmus of the eye; that there was a 
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marked tremor of the eyelids when the eyes were closed; that her 
visual field was contracted; that he was able to run his finger over 
the white of the eye without producing any pain on the part of the 
patient; that a skin writing test was used and showed a marked 
condition, that hy a test of the reflexes on the tendons on the various 
muscles of the body showed an exaggerated reflex response; patient 
appealed very emotional; that during the examination wit- 
25 ness observed a tremor of the right arm and forearm and 
hand. In standing there would he a small quivering espe¬ 
cially on right side. I hereupon the following occurred: 

By Mr. Lambert, counsel for the plaintiff: 

Q. Doctor, what, as the result of your examination, did you con¬ 
clude, in your opinion, that the plaintiff was suffering from? A. 
From the objective symptoms alone, 1 would not he able to say what 
the condition was. These objective symptoms may indicate one of 
several conditions. 

Q. What are those conditions? 

Io which question counsel for the defendant Railway Company 
objected on the ground that the witness had testified that from the 
objective symptoms he was not able to tell what the condition was. 

Q. What do those symptoms indicate? 


To which question counsel for the Railway Companv still ob¬ 
jected on the ground that the objective symptoms observed by the 
witness might indicate a great many things to his mind, but that if 
... 111 I these objective symptoms produced 

a condition of the plaintiff as complained of in the declaration, 
then, his testimony would not be pertinent, which objection was 
o'erruled by the ( ourt and exception noted by counsel for the de¬ 
fendants Railway Company and Bakery Company. Whereupon 
witness answered the questions as follows: 


A. 1 his condition is found in some forms of mental diseases. 
\\ hereupon the following occurred: 


Mr. Whiteford: Now, if your Honor please, I object to that, 
the first place, the Doctor said, “This condition.” We do not 1 
what this condition is. 


Tn 
know 7 


26 The Witness: The objective symptoms I have observed. 

Mr. Whiteford: W T e have no claim here for any mental 
disease, may it please the Court. 

The Court: There is not going to be a recovery for a mental dis¬ 
ease. 


Mr. Whiteford: I submit the testimony ought to be produced 
here. 

The Court: Proceed. 

Mr. Whiteford: I note an exception. 

The W itness: It may follow 7 an injury, such as a severe shock, 
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and seriously injure the nervous system. It may result from a 
pro onged, exhausting illness, and possibly some other conditions. 

By Mr. Lambert: 

Q. Are they such symptoms as would be present in a condition 

A lh ' J *" ">• -*!»*• 

Q. Now, Doctor, assuming that plaintiff, on November 5 1914 
. whiie a passenger on a railroad ear, suddenly sustained a shock and 
physical injuries to her body, such as a bruise upon the head and a 

wh'i'-h ’I!"’" h< ' !’ Ip ’ b .V reason of a collision between the car in 
eh she was riding and a vehicle, a wagon, and that afterwards 
a ter receiving these injuries, she was rendered unconscious- that 
she was unconscious when she was taken from this ear; assume fur¬ 
ther that she was not in a conscious state when she reached her home 
. on e h\e or six blocks away, where she was taken in an ambulance- 
that for some appreciable time after she reached her home she r<> 
mamed in an unconscious condition ; that after coming to cdnscious- 
> would have intermittent evidences of consciousness and un- 
consciousness; that she was confined to her bed for several 
2. months; hat this happened - November; that she was not 
. dl,le lo « e ! out '"ltd the following April of the following year- 
I at she gave evidences of suffering considerable r »ain or a pain in’ 
her back, and her head; that she appeared nervous and, to a more — 
less extent, emotional; that prior to the condition which I have de- 
scribcd in reference to this accident, she was, to all intents and an- 
pcaram-es to observers, in good health, and able to attend to her 
oik as a domestic: that when she was examined by the physician 
xho xxas called in to attend her. her heart xvas found to be quite 
rapid in its beats; that she was found to be in a great nervous con¬ 
dition. and to have unquestionably sustained a shock to her nervous 

thn-n"’ iv ask y i°i U u" ha i; ,n >’ our opinion, the person, under 
those conditions, would ho suffering from? 

Mr. Wlutcford: If your Honor please, I object to that question 
or the reason that, as stated in my original objection to having Dr 
Ilickhng testify ; that there is no evidence in this record as xet as 
to hoxv this accident happened to the plaintiff, as to where she fell 

•ind’therTl" ’I"’ an<1 ‘ h ® I >lnintiff has n «‘ b ^n put on the standi 
and there has lieen no witness to testify as to hoxv she was hurt in 

Ins collision. The only testimony xve have had is the testimony of 
her S 10 10 ambuIance > who w «>t into the ear and brought 

Tf h ° Si Ur ‘ i- T , hcr l is the testimony of Mrs. Brooks. 

Mr. \V hiteford: They found her on the floor, but as to the fact 
that she was hit or struck in this car by this collision, I submit, has 

time een l ' q | 0 ' t0 ' ^ ■ su ,,1| it the question is incompetent at this 

Mr. Baker: I object to the question on the ground that it states 
conclusions, “this terrible nervous condition,” and things of that 
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28 The Court: I will exclude that last statement of Mr. Lam¬ 

bert’s as to her suffering shook. That should go out. I wil 
sustain the objection on that ground, and 1 will exclude. 

1 think on the other question of the testimony, where she a. 
fJn in the oar. on the lloor, while not conclusive, of course, it 
mav be inferred that at the time of the accident she was in <he ou'- 
Sir Baker: 1 object also to the question because it does nrff limit 
the time that the answer is to he made, as to when the party was 
suffering from what this supposed answer is going to be. Accord- 
in-' to this question, it might have been a week after this accident 
mid the w.rtv might have been in lied and suffering from nervous- 
ness or nervous shook, and therefore 1 object to it on the ground 
that it cannot throw anv more light on the case that the testimony 
!,s ,o her condition which is I-of ore the jury. It is really putting 
tiie Doctor in the place of the jury. 1 object to it on that ground. 

The Court: The objection excepting to the statement in the ques¬ 
tion that she undoubtedly suffered from shock will be sustained, 

and that will Ik- excluded. 

Mr Hiker- And he said a terrible nervous condition. 

The Court- And “terrible nervous condition.” His statement o 
what was observed is all that he can go on. With that eliminated, 
the objections otherwise made are overruled. 

Mr. Whiteford: I note an exception. 

Mr Raker* I note an exception. 

The Court: Doctor, vou understand the limitation. Aou must 
pav no attention to Mr.'Lambert's statement about having undoubt¬ 
edly suffers! from a severe shock. ... . 

The Witness: I would say that this woman is suffering 
from severe traumatic neurasthenia, resulting from the in¬ 
juries which she received at that time. 

By Mr. Lambert: 

O Now. do 1 understand. Doctor, that that is your opinion as to 
what this plaintiff, under those conditions, is now suffering from. 

Mr. Baker: 1 object to that. The hypothetic question does not 
include the plaintiff. It is a supposititious person that is in the 

question. 

The Court: That is usually the ease. 

Bv Mr. Lambert : 

G Assuming the person that I have indicated to you in my hy¬ 
pothetical question to have reference to the plaintiff, in view of the 
examination which you have made of her. 1 will ask yoii, 
the two together, having that in mind, together with the objeetne 
symptoms which you have detailed, to tell us what, in your opinion, 
the plaintiff, this individual, is now suffering from. 

Mr Whiteford: T object to that, on the ground that the doctor 
himself said, from the objective symptoms he found he cannot tell. 
The Court: Objection sustained. 
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Mr. Lambert: Your Honor will allow me an exception. 

By Mr. Lambert : 

isted is reasonably certain to be permanent ? CaSe 6X ' 

oa A jr- M hiteford: I object, if your Honor nlease hecmwo 
30 on direct examination he said he made ’ ’ *° aUSe 

Mr wni Cl ," lr , t n : Reasonably certain from what? 

Mr. \\ hiteford. To be permanent. 

= ,h,„i„ .hw wouidf.. ;r„ l " nd r^."„rr£ 

. 1 "* 

am M now a r l)0r .* : 1 !" n n0 ‘ refe,Tin « 'o that feature of the case 1 

z ^Lusn^uTsrc t wr * 1 - 

szf 5 J£ vM '“' " ndw »»is 
sHffAtiawaft 

JLIrSn"' Y “' Wh “’ ln “I' 1 ""’" >h*l P«~.n would bo 
fo,md e C Now fh SU f li 1n ‘ h0!ie f<U,s to be true > as to the condition 

por m ,„o„,S , |i“" 0 ?Sr ” ” l ”* her lh “ »»«« i* 

Mr. Lambert: Yes. 

The Court: Objection overruled, 
w* hiteford: I note an exception. 

Air. Baker: Exception. 

A. I would say it was liable to be permanent, 
came in^Txami^d" SSSS ZflZr ZH 

that Thaw was saL; Xleu^nlh^Cott in"u°irS fto" thet// 
vancy of the testimony and it was stated by counsel for the Bakery 
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Company that it was for the purpose of testing the capacity of the 
witness as an expert by showing that he has been wrong when he 
testified, whereupon the court refused to permit the question to he 
answered, to which counsel for both defendants noted exception. 

Whereupon plaintiff called Julia M. Layton, who, being duly 
sworn, testified that she was a school teacher; that she had known 
the plaintiff for many years; that her condition previous to Novem¬ 
ber, 1914, was good; that four or five days after the accident she 
went to see plaintiff and found her in bed suffering a great deal; 
that witness saw her twice a week subsequent to the accident, that 
she was suffering from her hip; since then many times she would 
go to see her and find her in bed perfectly miserable. 


1 hereupon plaintifl called I iiaddkus H. Chase, who, being duly 
sworn, testi!i<*d that he knew the plaintiff; that her condition pre¬ 
vious to the accident was good physically; that he saw her a week 
after the accident when she was in bed and suffering from intense 
pain. 


Thereupon plaintiff called Joseph E. Jones, who, being duly 
sworn, testified that previous to November, 1914, her condition of 
health was good; that after the accident he saw her in bed from 
November until February; that she suffered from pain in her head, 
hip and back; that witness is the husband of the plaintiff; that the 
housework was done by his daughter; at the time of the 
32 accident she was working for 1/mis P. Shoemaker and has 
not been able to work since. 


Thereupon the plaintiff, Mary B. Jones, being duly sworn testi¬ 
fied on her own behalf that she was 37 years old in November, 1914; 
that she was earning $16.00 a month in the house of Loufc P. Shoe¬ 
maker; that she worked there about five years; that on the day of 
the accident she was on a southbound car on Third Street; that she 
remembers the crash hut does not remember anything else; that 
she was sitting towards the front, end of the car rigid up in the corner 
by the glass window; that she had paid her fare; that she did hot 
regain consciousness after the accident until that evening; the first 

& she remembered her head hurt her; the doctor dressed her 
with ice and gave her something to relieve her; she was nervous 
and her back and hip were hurt ; cut over her eye, cut on her thumb 
and fingers, that she remained in bed until sometime in Februarv; 
that she did not go out of the house until sometime in April; that 
she suffered much pain during this time in her back and hip and 
with her head and was nervous and could not sleep at night nor eat 
anything; that she was still very nervous and had nervous spells, 
they come on all of a sudden and she scratches her face and pulls 
her hair and has to take ammonia and lie down to quiet her nerves* 
that before the accident she was strong and able to work; that she 
had been operated on for appendicitis.a good many years ago, about 
twenty, that she had had no trouble thereafter; that seven or eight 
years ago she had had bad glands taken out of her throat, had no 
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accident after thUt ’ that 8, ' e had n0t been able 10 " ork since the 

Thereupon plaintiff’s counsel offered in evidence the mortality 

a les to show that the plaintiff had an expectancy of life of 30:35 
years. 

onTts narHn'in 1 '? de J en< \ mt Bakery Company, to maintain the issue, 
on its Pfrt joined, offered as witness Leon S. Ulman, who, being duly 

ZnV^ that K he T' S an officer of ">e defendant Holmland 
fson, tlmt he remembered a wagon of his company being run into at 

1 bird and T Streets by a ear of the defendant Railway Com¬ 
pany; that the wagon weighed twelve or fourteen hundred 
• . Pounds; that when he first saw the wagon it was in the park¬ 

ing in the circle; that a mark on the pavement showed that it had 
been driven twelve or fourteen feet after being struck; that the horse 
was pretty badly bruised. On cross-examination witness testified 
that the wheels were broken, the shafts were broken and the fifth 
heel was Borken; that the wagon had to be taken back by a truck. 

Thereupon defendant called Philip Deeper who being di.lv 
sworn, testified that in November, 1014, he was working with Roger 
Lyons, driver for Holmes Bakery Company wagon • was in a eollisb n 

breadVtm T r StiJt hi i!' TV Streets; * b ?‘ Bad just delivered 
at olb T Street; that witness was sitting on the left side of the 

wagon; that the wagon was a covered wagon with curtains on both 

sides; that they were trotting about four or five miles an hour- that 

the first thing he knew he was regaining consciousness; was lying 
in a tree box, the street ear being about three or four feet away from 
hmi he lying about six feet inside the circle on the west side' of the 
ear tracks; that the wagon was about the middle of the Circle 
On cross-examination by counsel for the Railway Company wit¬ 
ness testified that Mr. Lyons was driver; that witness did not look 
aiound the curtain to see whether a car was coming and he does 
not know whether the driver looked or not. 

Thereupon the defendant Railway Company, to maintain the 

m.aHfied I ,J 0lned - ™ ll< ' d n,,C,or L 'RKIN W. Glazebrook, who 
qualified as a physician and surgeon in the District of Columbia 

where he was employed as chief surgeon for the defendant Railway 

o, P 0m iQ?J’ tha A 1eexan,lne,, ‘Be plaintiff sometime in Noveiii- 

b in iff i’n"'. pre T C ' e ° f , D °° tor Wetmore > '*e found the 
f . P lamtlff ln Bed, weighing about one hundred pounds, very 

frail in appearance, bones poorly covered, an emaciated delicate 

woman; that she complained of injury to her head, that there was 

a burnp and cut on her forehead, and bruise over the left hip bone 

that she was very nervous. Thereupon witness made an examination 

of the head and found no discoloration of the skin in the shape of 

a bruise, no hemorrhage or reddening of the skin, no cut on the 

skin, no sign of any blood anywhere about the forehead or hair- 
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there was no lump or bruise on the hip. Witness then examined the 
lower end of the spine where she said she had a lump, but there was 
no scar and no evidence of a lump there; the back of her neck was 
painted with iodine down between her shoulders a considerable 
distance and the upper part of her spine; that he then examined the 
hip bone and found no bruise there; that manipulation of the hip 
showed no injury to the joint; that witness examined the plaintiff 
forty-eight hours after the accident; that when he went into the 
room plaintiff was hysterical; that whenever witness tried to make 
an examination of the back, even though he touched her only with 
a handkerchief, she would wince and complain it was giving her 
pain; that witness had examined the plaintiff on the morning of 
his testimony, and that he, in company with Doctor Ilickling on 
behalf of the plaintiff, made a very thorough examination; that 
plaintiff still complained of injury to her head but did not complain 
of her spine, but rather of her left hip; plaintiff was composed and 
quiet, was able to stand on (me foot and then on the other without 
any trouble; was not hysterical; that witness saw Doctor Ilickling 
make the neurological tests, and that examination of the muscular 
reflexes did not disclose anything unusual; there was nothing 
abnormal in the motion of the eyeball; that the pupil reflexes were 
normal; that all the tests showed a very good mental condition, 
she was prompt in answering questions and there was nothing 
35 abnormal in the reflexes as tested by Dr. Ilickling. Witness 
thought, and it was the opinion of the witness, that plaintiff 
was a very frail woman and of delicate general physique; that her 
nervous condition is about what one would expect in a woman of 
her physical development; that her physical condition is about the 
same now as when witness had examined her shortly after the acci¬ 
dent. She struck him as a sensible woman who seemed simply to 
tell you the truth if you asked her questions, and there was no ques¬ 
tion about her honesty in the way she acted. At that time there 
was no evidence of injuries at all except this excessive hysterical and 
nervous condition; would not like to say whether it would be tempo¬ 
rary or permanent. 


ThereujKm defendant called Doctor Benjamin H. Smart, who, 
being duly sworn, testified that he did not see the collision wherein 
plaintiff* was injured, but that somebody called him and he went to 
the seene of the accident, about a half square away; that the rear 
third of the street car was in the street on the north side of the circle; 
that the wagon was standing on the west side of car near the car; 
that the plaintiff was in the street car in a fainting condition, sitting 
upright on the seat; that witness laid her down; that from his ob¬ 
servation of her when he saw her at that time there was no question 
but that she was extremely anemic, suffering from chronic anemia, 
which was, no doubt, of long standing; that her condition at that 
time was one of faint; that witness recognized her sitting in the 
court-room, and that in his opinion she was extremely anemic and 
probably neurasthenic. 

On cross-examination by counsel for defendant Bakery Companv 
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lime of ii,rCid” "" ™" " l» «r» Mm he, ih. 

On cross-examination by counsel for ninin^ff 1 * , , 

7 . 

36 ^"''-conscious and was able to sav ves and no IW T’" 0 
di<l not see anything of her injury. ’ ’ Wltness 

^".ir T, r?• m «»«n, 

linker,’ wo^n on Noveml.r 5 I l i .I 'l ! eolii.led with ( |, e 
nointte,,, t 

rung the iromr but, « 1 m f«n *1.1 1 . . I,er 01 n °t the motorman 

dent witness got off'the back end ofthf'fa*if’* Tr 
the ear was in the middle of tlm a., ( ,i IT’ “ ,a ‘ ,e ' ,a< '^ end of 
in the Circle; tl.aUhe ~ 1 th ?, f ™ ,t end " f the ear was 

in front of the middle; the witness'ZvthTm, i ‘‘"V* 1 ® back just 
on, ami when she thouirht tl!! ,.,. , '/'e motorman turn the brake 

together she got up and ran back jn oar";ust^t^’o 1 *° 7 /"" 

Hn,ztrzs as e “z'x: ,h r K 

was about from her to a nft , .T""^ first , sa ' v *he wagon it 

in the courtroom) about twelve feet" 4 in ^ ( ln 1 <1, eating post 

and the front end of L I LT; , ,n ®' vay when sl ’e first .saw it 
that the witness was taking hmche .l ! 1 ' « otten in, ° the Circle; 

‘hat her basket was in fron'r ^^ 0 ‘ he M ' ,f,eUni 

basket had a bucket with Z,, in b • l,L k‘ m,an Was; ,hat ‘ho 
after the accident and the Z uas n’m lZ. T >VPre<I " le bask ot 
plaintiff in tbe car sitting on the spilled, that witness saw the 

that when the accident occurred nlamHffZ S " t' fr ° ln ,be wi ‘ ness ; 

On cross-examination " ft '!;7 and ‘ ba » fell, 
testified that, the horse inulwaZ ,! u 0 ' witness 

street; that when the ear had iusieotten o/iT 10 " TonK side of ‘he 

‘he horse’s head was abou ' s f .r Zv r Sn TT 'T '7 Cir "' e ’ 
posts (indicated in the anrtriZ witnZTearT^ 

{S& 3 T ,h » »<»" ~ iSS 

JlS'SSZ^.'Zr , 1 £,■*“». ™,M no, 

run faster and some slower- that som e she had been on had 

talking to her mXr ai tlm t^ n^ ° n - ,,nw: ,hat fitness was 

close to the motorman and did not^e^r^'Zg - 1 tha°tX 
her mother and tried to ^ 0 t our nut s1ie « r «^>ed 

her mother would not go • that she was nhmif •i® acci f Je ” t l>ut that 
the crash came* that the nlaintiff ;,i ° 1 ^ m,fJwa y the car when 

time the witness did; that the plaintiff waZnlrom iflh® 1 ’ 0 "! th ° 
laving out in the car; the witness ran n ft if f f [ he wltne8S 
motherwas going to follow her witness went backtogettfr^dfl 
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that time the plaintiff jumped up to run and fell and was uncon¬ 
scious; plaintiff fell right down on the floor of the car and someone 
picked her up and laid her on the seat; that witness thinks she was 
standing up when the car and wagon came together; that she did 
not go but three or four steps when she fell. 

On re-cross-examination witness testified that the plaintiff ran out 
of the way of the glass that was l>eing broken by the collision; that 
there were two or three panes of glass broken; that plaintiff fell 
the same time the crash came. 

Thereupon the defendant Railway Company called George T. 
Moran, who, being duly sworn, testified that he was an investigator 
/or the defendant Railway Company; that he had talked to the 
witness, Mrs. Ida Kulmer, 308 T Street, at her home on the day 
of the accident. Witness testified that at the time of that conversa- 
t ion M rs. Kuhner stated to him that the back end of the car 
38 was at the north edge of the Circle, and that she did not see 
the car until it struck the horse, and that when asked how 
fast the car was going she said, ‘‘1 could not tell you, 1 do not know.” 
That witness had a conversation on the day of the accident with 
J. (). Beall, witness for the plaintiff, that Beall had said to him that 
he did not witness the accident, that he got there after the car and 
wagon were at a standstill. 

Thereupon defendant called Mrs. Lida Tompkins, who, being 
duly sworn, testified that she lived on the southeast corner of Third 
and T Streets, in November, 1914; at the time of the collision she 
was in her dining room; that she could see up T and Third Streets 
from her window; that she did not see the car previous to the acci¬ 
dent, hut saw the wagon coming east very rapidly down a grade; 
when she next saw the wagon it was up against the car; she heard a 
noise, looked up, and saw that there had been a collision; that she 
went out; that the rear end of the street car was opposite the curb 
line of the street, that is, the north curb around the circle; the front 
end of the car was inside the circle near a tree at the north edge of 
the inside of the circle; that wagon was on the west side of the car, 
jammed up against the platform. 

On cross-examination by counsel for the Bakery Company witness 
testified that the rear end of the car had not yet gotten into the Cir¬ 
cle, but was opposite the north curb; that when she first saw the horse 
it was driving quite fast; that she did not pay any attention to 
whether or not a hell or gong sounded; when cars were running fast 
the rails sing hut she did not hear any noise on this occasion; the 
cars do not usually run fast there; they run fast enough to make the 
rails sing once in a while and then witness looks out to see if her 
children are all right and gathers them in if she hears — noise on 
the street. 

Thereupon defendant called Sidney M. Jackson, who, being duly 
sworn, testified that he remembered the accident in question; that 
he was at home at the time of the collision; that when he went out 
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immediately afterwards to look at the scene of the accident 
the street car was one-third to two-fifths in the roadway to the 
north of the circle and the remainder was in the parking • that 
witness did not pay any attention to the location of the wagon : wit- 
ness did not sec- the car previous to the accident; that witZs heard 
tlit (rash in Ins house three doors away. 

Thereupon defendant called Ruth S. Walker, who, being duly 
sworn, testified that she was on the car at the time of the accident 
seated on the rear end facing east ; that she did not see the wagon 

i'Lu'n ' K a<< 'lent, and her attention was first attracted to the fact 
that there was a collision by the crash of glass; that after the car had 

stopped she got oft the rear end; that the car had not yet entered the 
when sIie a got'off ld ** ‘ he ,,la,ntiff or 1,n y° np lying on the floor 

On cross-examination witness testified that none of the car had 
entered the < irele; that there were not over four people in the car- 

that, when the crash came she ..ediately got oft the car; that no 

one was with her. ’ 

Thereupon defendant called Arthur F. Page, who, being duly 

wtH’. ^ ‘ e "r S con<1,Klor 0,1 the «'« r question, in 
winch the plaintift was riding on the morning of the collision; that 

he was on the rear end of the car; that it was a Pay-as-vou-entc 
car; that the car had stopped at U Street to let off some passengers, 
and just before the car got to T Street it slowed down, then started 
up again; the motorman rang his gong; then the car slackened and 
slowed down again and when witness looked around the car had run 
into (lie wagon; that ns soon as the car stopped witness jumped oft 
and went around to get a man from under the fender; that witness 
then came back into the car and saw the plaintiff standing 
40 there, perfectly still, and lie saw her fall; that the plaintiff, at 
i n * n e time she fell, was doing nothing, was standing perfectly 

s ill; that the car had stopped and witness had been oft the car to get 
lie man from under the fender; that the rear end of the car after it 
had stopped was about twenty feet out in the street; the wagon was on 
the west side of the car and toward the front end; that thereafter the 
motorman moved the car up nearly a length so that it was brought 
inside the Circle; that he saw the plaintift standing in the car look¬ 
ing toward the front end when lie came back in the ear; that she 
turned and looked at him and fell over; that the ear was standing 
still; that they laid her on a seat and waited for an ambulance’ that 
the car was running at a normal speed, about eight or ten miles an 
liour; that he heard the gong sound between U and T Streets- that 
the motorman slapped his gong and slowed the car down, and’then 
when he released the brakes he slapped it again. 

On cross-examination witness testified that the car had stopped at 
l Street, and had slowed down when it came to T Street, and then 
started up again slowly; that the motorman sounded the gong when 
the car slowed down and then was sounding it up again when the car 
was going faster; that the car was about forty feet from the Circle 
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when the motorman slowed down and the gong first sounded; that 
the motorman brought the car down almost to a stop before he got 
to the Circle; that then the car started up and the gong began to 
ring, that he was running right into the wagon that was the reason 
for it and then witness heard a crash and saw they had collided with 
a wagon; that the car dragged the wagon eight or ten feet after it 
struck it; that the car was pulled forward entirely in the park, and 
the wrecking wagon of the Company was sent for; that witness was 
still in the employ of the Railway Company as a motorman; that the 
motorman of the car got off at the front end of the car, on the left- 

hand side. 


41 Thereupon the defendant Railway Company called Wil¬ 

liam McQuinn, who, l>eing duly sworn, testified that he was 
in the employ of the W ashington Railway and Rlectric Company^, 
that he had made an examination of Car No. 80 on November o, 
1014, immediately after the accident; that the car showed one ves¬ 
tibule glass broken, the first two side glasses broken, and the fourth 
glass on the right hand side, and the door lever was l>ent. 

On cross-examination witness testified that he did not see the acci¬ 
dent, but saw the car after it was brought into the barn; that the 
fender was bent; that there were no marks on the car. 


Thereupon defendant called Charles F. Dellinger, who, being 
duly sworn, testified that he had been in the employ of the defend¬ 
ant Railway Company for thirty years, and had been a motorman 
for eighteen years; that he was the motorman on the car upon which 
the plaintiff was a passenger on November 5, 1914; that his car was 
on time* that it was of the hand-brake type, forty-five feet long; that 
the la<t stop previous to the accident was at U Street; that as he came 
down the street toward T Street, he was not travelling more than six 
or eight miles an hour; that when he first saw* the horse and wagon it 
was about ten feet away from the track; that he was about twenty 
feet; that as soon as he saw* the horse he sounded the gong and ap¬ 
plied the brake, came almost to a stop; that the driver pulled the 
horse up to stop and the witness took it for granted that he had the 
right-of-way; he released the brake and gave it current, that then 
the driver of the wagon whipped up his horse and tried to cut the 
car off, and before the witness could stop the car, they had collided; 
the car struck the wagon between the left front wheel and the wlnffle- 
tree; that the car went about eight or ten feet after it struck 
42 the wagon; that the front end of the car after collision was 
not more than six or eight feet within the Circle, that the 
wagon was on the west side of the car near the front end; that he 
got out on the left side of the car ; that he helped get the young man 
out from under the fender, then moved the car up eight or ten feet; 
that the wagon came around the Circle on the north side going east 
near the middle of the street or near the south curb; the horse was 
trotting; that witness did not see the plaintiff inside the car; 

On cross-examination witness testified that he had talked w*ith the 
attorneys for the Railroad previous to the trial telling them how 
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the accident had happened, and that they had in their possession a 
statement he had made to the Railroad as to how the accident hap 

accident! h * "' th the Com P an y b y him shortly after the 

^ hereupon the following occurred: 

By Mr. Baker, attorney for the Bakery Company: 

vou'stooned'oT's. 1 ’'I"' S ‘ reet * Did y° u »y in that statement that 
\ou Stopped at U Street and some people got off? 

Mr. Whiteford: I object Tf your Honor please. There is no evi- 

ThaTis H ° haS “ Wha ‘ h ^ ened - 
The Court: Objection sustained. 

Mr. Baker: 1 note an exception, if the Court please. 

By Mr. Baker: 

, Q' \ Wil ! I'!" *h's question to you: Did you in any writing that 
,\ou submitted to the company immediately after the accident say 
that you stopped your car at U Street? ^ 

Mr. Whiteford: 1 object, on the same grounds as I stated More. 

1 he Court; 1 he objection is overruled. 

4o Mr. Whiteford: I note an exception. 

By Mr. Baker: 

Q. Did you in any writing that you submitted to the railroad com- 

UStreet^T N 8tale that >'° u sto PP«d your car at 

1 ti, i A ‘ ?° -<ilr ’ 11 wasn 1 necessary in the statement. 

lhat when witness was £oing down the block toward T Street he 
was going about eight miles an hour; that when he first saw the 

lTor 20 W f£t ab ° Ul ,C f ‘ fee *i ° f ‘ he t car . track ’ and “ ,e car ,vas Probably 
• or 20 feet away from him; that he slowed down the car that he 

then saw the driver pull the horse up; he thought the horse was 

m."fbn < l St ° P nn< "• n ‘ leased the brake, and then the driver whipped 
up the horse and tried to cut across ahead of the ear. That witness 
could see all the way down to T Street; he could see all the way 
around the Circle to the east but not to the west as there was a large 
apartment house on the northwest corner; that witness was looking 

anvt'hino i e; 'f a ‘ h f, l0 ° k ^ l :°‘ h r yS; that he did not ^pee^ 
anything to come from the east; that that was the wrong side of the 

him^/T u ehlC eS ° f 1 ny klnd; that "hen he came down and saw 

Sot , le in C "T " e TV* side of tl,e s ‘ r eet; that witness was 
not able to see from a point 150 feet up the street anything on the 

side of the Circle; that the witness could not see around T 

. Str f et fr, ' nl a P° ,n ‘ 250 fe et north of the Circle; that one would have 
to lie not more than twenty feet back from the Circle before he 
could see where T Street comes into the Circle and to prevent hitting 
an object coming on the tracks; that the boy who was thrown out of 

r n r dcr ,l " ,roM “ or ih * •»«»« 
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On cross-examination by counsel for plaintiff, witness testified that 
he had sand on the car, that he put on some sand while he was 
44 using the hand brake; that witness can stop a car going six 
or eight miles an hour in half its length; that it would take 
half a length with a handbrake; that there was nothing the matter 
with the brakes of the car; that when the impact came there was 
scarcely any jar; that the witness held the same position before the 
crash; that witness had turned the controller off before the crash 
came; that he was putting on the brakes. 


Thereupon the defendant, Holmes and Son, offered in rebuttal 
Roger Lyon, a witness previously sworn, who testified that when 
he was within ten or twelve feet of the tracks just before the accident, 
he did not draw up his horse as though he were going to stop; nor 
did he whip up his horse or make the horse jump; that he did at¬ 
tempt to make the horse jump when he got on the track. 


Whereupon both sides having announced their testimony closed, 
the plaintiff submitted the following prayers: 

1. If the jury believe from the evidence that the defendant, Wash¬ 
ington Railway and Electric Company, operated, managed and con¬ 
trolled the railroad mentioned in the declaration, and that the said 
defendant. Washington Railway and Electric Company, received 
and accepted plaintiff as a passenger for hire, then you are in¬ 
structed that the defendant, Washington Railway and Electric Com¬ 
pany, was hound to use its utmost skill and vigilance, so far as 
human care and foresight would go, to guard against the possibility 
of accident in the operation of its car, while plaintiff was on the 
defendant's, Washington Railway and Electric Company, car; and if 
you believe from all (4* the evidence that the defendant. Washington 
Railway and Electric Company’s failure to use such skill and 
vigilance was the proximate cause of the accident which di¬ 
do rectiv caused injury to the person of the plaintiff, then the 
defendant, Washington Railway and Electric Company, was 
guilty of negligence. 

Granted. No exception. 


(Plaintiff's 


1’ravers Nos. 2 and 3 


were withdrawn.) 


4. The jury are instructed that if they find from all of the evi¬ 
dence that the plaintiff is entitled to recover, they may find a verdict 
against both of the defendants or against one and not against the 
oilier as they may find the liability of both or one of the defendants 
from the evidence. 

Granted. No exception. 


(Plaintiff’s Prayers Nos. 5, 6 and 7 were withdrawn.) 
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Whereupon the defendant, Washington Railway and Electric 
Company submitted the following prayers: 

1. The jury are instructed that upon consideration of all of th« 
evidence in the ease, their verdict should he for the defendant Wash 
ington Kailway and Kleetric Company. 1 

tric > Company. XCePti0n ^ defendant ’ W ««hington Railway and Elec¬ 
ting j" ry are i n ?tructed, as a matter of law that no presump- 
t on of negligence arises m this case from the mere happening of 

aaii^tte W nn . d '’f’V'? ' dain,iff «*" entitled ^verdict 
tin,! fr h r' ? shlngton . Ra,lwa y nnd Electric Company, they must 
/ a frnr preponderance of the evidence that the said defend- 
as guilty of an act or acts of negligence as charged in the dec 

! a . ralt,on an d that the negligence of the said defendant directly con¬ 
tributed to the injury to the plaintiff. y con 

nf < Jlf” tCd ‘i Ex ? P 'T l,y P laintiff on the ground that the doctrine 
of res ipsa loquitur does not apply in this case. 

46 ,i. 3 ‘ , The J" ry are instructed that the burden of proof is upon 

the plaintiff to establish by a fair preponderance of the evi¬ 
dence that the defendant, Washington Railway and Electric Com- 
fl a ” y ;. was ^uiity of negligence, as charged in the declaration and 
that the negligence of the said defendant directly contributed to the 
injury to the plaintiff, and if the evidence fails to sustain such 
burden of proof or is equally balanced or preponderates in favor of 
the said defendant, then their verdict should lie for the defendant 
\\ aslungton Railway and Electric Company. ’ 

Granted. Exception by plaintiff. 

4. The jury arc instructed that the defendant, Washington Rail¬ 
way and Electric Company, are not insurers of the safety of its pas¬ 
sengers, and before they can find a verdict in favor of ihe plaintiff 

n?«nonV he de{en ^\'! t Ral . 1 , wa y Company, they must find from a fair 
preponderance of the evidence that the defendant Railway Com- 

accicien? 8 R ’" * ° f neg, ' sence whioh directly contributed to the 

Objected to by counsel for plaintiff on the ground that it was al- 
ready covered by Prayers 2 and 3. 

Denied. Exception by defendant, Washington Railway and Elec¬ 
tric Company, on the ground that the prayer pointed out to the jury 
very much more clearly, in addition to the second prayer, that negli¬ 
gence is not presumed from the mere happening of an accident - and 
on the ground that Plaintiff’s Prayer No. 1 shfted that the railroad 

*w P ? n . y WaS l,OU ? d t0 , use ‘if. utmost skill and vigilance and that 
that statement ought to lie qualified with the idea that the railroad is 
not an insurer of the safety of its passengers. 
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47 5. The jury are instructed that tlie ear of the defendant 

Railway Company had a preferential right of way on Third 
Street, which the defendant, Holmes and Sons, Incorporated, was re¬ 
quired to respect, and they are further instructed that in such cir¬ 
cumstances the motorman of the defendant Railway Company had a 
right to assume that the driver of the wagon of Holmes and Sons, 
Incorporated, would respect the preferential right of way to which 
the car of the defendant Railway Company was entitled, until such 
time as the said motorman saw, or by the exercise of reasonable care 
should have seen, that the driver of the wagon of the defendant, 
Holmes and Sons, Incorporated, did not intend to accede the prefer¬ 
ential right of way to which the car of the defendant Company was 
entitled. 

The Court refused so to instruct the jury, which refusal counsel 
for the defendant Railway Company noted exception, which ex¬ 
ception was noted upon the minutes of the Court. 

t». The jury are instructed that the driver of the wagon of Holmes 
and Son. Incorporated, having seen the car of the defendant com¬ 
pany a block away, and being aware of its approach in a southerly 
direction toward the point where he was about to cross the tracks, 
that as a matter of law it was not intellignicr for the motorman of 
the defendant's car to fail to sound the gong, even if you should be¬ 
lieve from the evidence that no gong was sounded. 

The Court refused so to instruct the jury and on the objection 
of counsel for Holmes and Son, denied the aforesaid prayer, to 
which refusal the defendant Railway Company noted exception, 
which exception was duly entered on the minutes of the Court. 

48 7. The jury are instructed that the motorman of the de- 

fendant Railway Company’s car had a right to assume that 
the driver of the wagon of Holmes and Sons, Incorporated, would 
obey the Police Regulations, and was not required to be on the look¬ 
out for the approach of vehicles travelling in an easterly direction 
on the north side of the Circle at the intersection of Third and T 
Streets, and if you believe from the evidence that after discovering 
the violation of the traffic regulation by the driver of the wagon, 
that the motorman of the defendant company exercised due care 
and effort to stop his car in time to avoid the collision, hut was un¬ 
able to do so, then your verdict should be for the defendant, Wash¬ 
ington Railway and Electric Company. 

The Court refused to so instruct the jury, to which refusal the 
defendant Railway Company, by its counsel, noted exception, which 
exception was duly noted on its minutes by the Court. 

8. The jury are instructed as a matter of law that the driving of 
Holmes and Sons’ wagon to the left, around the Circle in question, 
was a violation of the Police Regulations of the District of Columbia, 
and if they believe from the evidence that the driving of the afore- 
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“a ."sra s-awas 

»nd Sons, InoorponllSt lWMe^Tthi8 f ^ hM!h defendant Ho,mes 

Objected to by defendant Holmes and Son on the m-nnnd that 
under the testimony the question of whether the driver <!f the wagon 

40 mTk-o'nn H h' K " SKl< i ° r the wron S side of the street would 
make no difference, because the motorman testified that he 

,. ' * e , drlv <*> and m ' U >- "t« question is whether he was 

eghgent in taking the chance of getting by before the driver of the 

wagon eoubl get by; that the motorman testified that he could have 
stoppefl his ear if he had wanted to, but that lie saw the man hesi- 

I ;i and t,lat made him go ahead, and the question of whether 
the driver was on the wrong side or the right side of the street his 

ease!'" 8 " " *° ‘ ° Wlth tlle 1 uestion of negligence involved in this 
Which prayer was duly granted by the Court, exception noted bv 

“ JSSX. ** SO "’ 

1. 1 he jury are instructed as matter of law that before a verdict 

Sm, by .' he l llai : l,il I a « ainf “ 'he defendant Holmes aid 

Son’ 'he.' njust not only find that the defendant Holmes and 
Son, Incorporated, through its employe, was guilty of negligence 

iniu vllf'tbe , | ^•°, h ff d tl V ,t ., th ? said ne Rhgence contributed to the 
injurv of the plaintiff, and if they find from the evidence that the 

defendant, the Washington Railway and Electric Companv through 

its employe, saw or should have seen the negligence of X^mpZee 

m!iltS f the a eon - 0 T a ,l d Son > .Incorporated, and could have 
j en<0( * the collision by the exercise of due care, then thev ‘ire 

Holm^^d aS Sol Ut i r n l! '"’ ''; i " the "efthgence of the defendant, 
noimes and Son, Incorporated, is not the proximate cause of ibe 

inimy to the plaintiff and their verdict should be for the defeiid- 

W Inch prayer was duly granted by the Court, and exception noted 
by counsel for the plaintiff on the ground that the praver does not 
properly state the doctrine of the last clear chance- also exception 
not« by counsel for the defendant Railway Company on the ground 
hat the prayer instructs the jury to find matters of jaw, and further 
at it would not be an adequate defense of Holmes and Son for the 
reason that the driver of the wagon saw the ear approaching and 

tbn r T aeros ‘? 'he track, which exceptions were dulv entered bv 
the Court upon its minutes. 3 Dy 

(Hefendant, Holmes and Son’s Prayer No. 2 was withdrawn.) 

3. The jury are instructed as matter of law that the defendant 
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Holmes and Son, Incorporated, duty towards the plaintiff was that 
of ordinary care and that no relationship of carrier and pas- 
51 senger exists between the said plaintiff and the defendant 
Holmes and Son, Incorporated. 

Granted. No exception. 

Mr. Baker: I want an exception to the granting of any of the 
defendant’s Washington Railway and Electric Company, prayers 
that apply to Holmes and Sons. 

During the argument of the ca*e Mr. Baker in the course of his 
argument said the following: 

Mr. Baker: Every witness in the case except the motorman and 
the conductor said that there was no gong sounded. Even this lady 
who lives across the street, said she had to go out to gather her chil¬ 
dren in because of the fast running of the cars. 

Mr. Whiteford: 1 object if your Honor please. 

1 he Court: She did not say that. She said no such thing. 

Mr. Baker: I bog your Honors pardon. Does your Honor rule 
that she did not say that? 

The Court: Yes. 

Mr. Baker: Then I note an exception, your Honor. 

The Court (Siddons, J.) then charged the jury as follows: 

Gentlemen of the Jury: Mary B. Jones, the plaintiff, has 
brought this suit against the Washington Railway and Electric 
Company, and Holmes and Son, Incorporated, charging them with a 
joint tort or wrong, against her, whereby she suffered some personal, 
physical, nervous injury. 

Her case, as she states it in her declaration, and the proof sustains 
it, because I only refer here to the uncontroverted evidence in the 
case, is that on the day in question, the fifth of November, 1914, she 
became a passenger upon a car of the Washington Railway and 
Electric Company, and that this alleged accident and injury took 
place near the corner of Third and T Streets. She complains that 
it occurred in this wise. After the usual formal recitals, and the 
allegations as to her having l>ecome a passenger on this car, 
52 about which, as 1 have said, there is no controversy here, and 
alleging in a general way the duties of the railroad companv 
and of Holmes and Son, Incorporated, to her, in using their vehicles 
upon the streets of Washington, she charges, as to the railroad com¬ 
pany, that it negligently and carelessly operated, managed and con¬ 
trolled the car upon which she was riding, and in which she was 
seated as a passenger, and that it was caused to be operated at an 
excessive and unlawful rate of speed, and no due or timely notice 
or warning of its approach was given to persons and vehicles in and 
upon the streets, and said car was not kept under proper control, 

and a proper lookout was not kept by the motorman in charge 
thereof. 
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should you Hud from the evidence that that particular defendant 
was not liable, or was not guilty of an act of negligence which con¬ 
tributed to the injury which this plaintiff complains of. And in an¬ 
ticipation of the possibility of some such view being taken by you 

case, I read you Plaintiff’s Prayer No. 4. 

1 he jury arc instructed that if they find from all of the evidence 
that the plaintiff is entitled to recover, they may find a verdict against 
both defendants, or against one and not against the other, as they 
may find the liability of both or one of the defendants from the 
evidence.” 

At this point I will read you another prayer, granted at the in¬ 
stance of the railroad company, and I am getting rid of some of the 
general principles of law, gentlemen, that are applicable to a case of 
this character, first. I read you the railroad company’s Prayer No. 
2 : 


“The jury are instructed, as a matter of law, that no presumption 
of negligence arises in this case from the mere happening of the acci¬ 
dent, and before the plaintiff* can be entitled to a verdict against 
the Washington Railway and Electric Company, they must find 
from a fair preponderance of the evidence that the said defendant 
was guilty of an act or acts of negligence, as charged in the declara¬ 
tion, and that the negligence of the said defendant directly contrib¬ 
uted to the injury to the plaintiff.” 
oo In connection with the plaintiff’s claim she alleges that 

both of these defendants violated, in the case of the railroad 
company, a law of congress which has to do with the speed at which 
street railways in the District can run their cars over tracks, and that 
with respect to Holmes and Son, Incorporated, that it had violated 
a traffic regulation promulgated by the Commissioners, and which, 
by virtue of that act, has the force of law also. She alleges,—and, of 
course, whether her allegation is well founded depends upon the tes¬ 
timony in the case,—as to the railroad company she alleges, or she 
contends, rather, and you have heard the testimony on that point, 
both in her behalf and on behalf of the railroad company, that the 
railroad company on this occasion was running its ear at an exces¬ 
sive rate of speed, the permitted rate of speed !>eing fifteen miles an 
hour, the maximum as fixed by the Act of Congress to which I have 
referred. 


Now, the street railway company that violates that speed regula¬ 
tion of Congress may, if as a result thereof an injury is inflicted upon 
some person, pay the penalty in responding in damages for the in¬ 
juries it has inflicted. And, so, in the case of the defendant, Holmes 
and Son, Incorporated, she contends, and, indeed, as to that there is 
no controversy in this case at all—it is admitted by Holmes and Son, 
Incorporated,—that the regulation required a vehicle going in an 
easterly direction and coming to a circle such as we have been listen¬ 
ing almut here, on approaching that circle and designing or intend¬ 
ing to go in a northward direction, at the intersection of streets, in 
this case Third and T Streets,—that the regulation required the 
vehicle to take the right of the circle, going around the circle, and 
pursue its course northward. 
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inflicted the injury upon her? If you so find from the evidence, 
that that is the way it happened, and that l>oth of these companies, 
both of these defendants, the railroad company and Holmes and Son, 
Incorporated, were guilty of concurring acts of negligence 

58 which brought about this collision, which in turn threw this 
passenger, the plaintiff upon the floor of the car and inflicted 

injuries upon her, then both are liable, and your verdict should be 
for the plaintiff in that case. 

Now, the defense of Holmes and Son, Incorporated, if the Court 
understands it correctly, is this. They say that notwithstanding 
the fact of the violation of the traffic regulation, and Mr. Baker very 
frankly, honorablv and candidly said before vou that he admitted 
they violated the regulation, yet he says: “Holmes and Son, In¬ 
corporated, although they did that, nevertheless this collision was 
not our fault, hut it was the fault of the railroad company, localise,” 
says Holmes and Son, Incorporated, “the railroad company saw, 
or could have seen, the wagon of the defendant. Holmes and Son, 
Incorporated, in abundant time to have stopped its car, and hence 
prevented the collision.” “Therefore,” says Holmes and Son, In¬ 
corporated, “we are not liable, although our wagon and the car came 
together, they came together,” says Holmes and Son, Incorporated, 
“as the result of the negligent act of the railroad company.” 

Now, in that connection, the Court has granted Plaintiff* a prayer, 
Praver No. 1, which the Court will now read to vou: 

% T r % 

“If the jury believe from the evidence that the defendant, Wash¬ 
ington Railway and Klectrie Company, operated, managed and 
controlled the railroad mentioned in the declaration, and that the 
said defendant, Washington Railway and Electric Company received 
and accepted plaintiff as a passenger for hire, then you are instructed 
that the defendant, Washington Railway and Electric Company, 
was bound to use its utmost skill and vigilance, so far as human care 
and foresight would go, to guard against the possibility of accident 
in the operation of its car, while plaintiff was on the de- 

59 fendant’s, Washington Railway and Electric Company, car; 
and if vou believe from all of the evidence that the defendant, 

Washington Railway and Electric Company’s failure to use such skill 
and vigilance was the proximate cause of the accident which directly 
caused injury to the person of the plaintiff, then the defendant, 
Washington Railway and Electric Company, was guilty of negli¬ 
gence.” 


The obligation, putting the matter in a somewhat different form, 
though it is given to us as the law of the case in the prayer I have 
just read, the obligation of a street railroad company operating in 
the District of Columbia, to its passengers is one that requires of it 
the highest degree of eare in the management and operation of the 
cars of the company to which it invites the traveling public to become 
passengers, upon paying a reasonable fare that it has a right to col¬ 
lect. But street railway companies are not insurers of passengers. 
That is to say, if a person cares to go upon the car of a street railroad 
operated in the District of Columbia, and becomes a passenger by 
paying the fare, and an accident happens for which the railroad 
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collision resulting in an injury to this woman, von would l>e justified 
jn returning a verdict against both of the defendants. 

Now, there has been, as you know, some controversy between the 
defendants here. It is not my duty to pass upon the merits of that 
controversy. We are to deal with the controversy between the plain¬ 
tiff and the defendants, and we are not concerned in anv controversy 
between the two defendants as against each other. You are to look 
at the evidence for the purpose of determining which, if either, or 
both, are liable to the plaintiff in this case. But there is an instruc¬ 
tion here which I will read to you, one granted at the instance of 
the defendant, Holmes and Son, Incorporated, at this point, which 
is as follows: 

“The jury are instructed as matter of law that before a verdict 
can be recovered by the plaintiff against the defendant, Holmes and 
Son, Incorporated, they must not only find that defendant, 
02 Holmes and Son, Incorporated, through its employe, was 
guilty of negligence, but they must also find that the said 
negligence contributed to the injury of the plaintiff, and if they 
4ind from the evidence that the defendant, the Washington Railway 
and Electric Company, through its employe, saw or should have seen 
the negligence of the employe of the defendant, Holmes and Son, 
Incorporated, and could have prevented the collision by the exercise 
of due care, then they are instructed, as matter of law, that the 
negligence of the defendant, Holmes and Son, Incorporated, is not 
the proximate cause of the injury to the plaintiff, and their verdict 
must be for the defendant, Holmes and Son, Incorporated.” 

In connection, gentlemen, with this prayer, which I have just 
read to you, 1 want to say this, that when a railroad company is 
running its cars over its tracks in the city of Washington, and we 
may assume, for the purpose of illustration, that they are strictly 
observing the law, that is, that they are running at a speed at which 
they are permitted to run, and the driver of the car is operating it 
with care, and he sees a vehicle approaching, and approaching in 
such a manner that it is violating a traffic regulation, alid that 
because it is violating a traffic regulation there is danger of a collision 
between the car and this vehicle, yet, if the railroad company can 
at that moment, by the exercise of care and caution, stop, for instance, 
its own car, and prevent the anticipated foreseen collision with the 
vehicle in the street, it is its duty to do it, and if it fails in its duty, 
it may become liable to somebody, even though the vehicle it is 
anticipating a collision with, is violating some traffic regulation. 

So is the same true of a driver of a vehicle. If the driver of a 
vehicle is going along and driving his wagon in the street 
63 in conformity with the law, and he sees the danger of a col¬ 
lision with somel)ody who is negligently acting, either a 
pedestrian on the street, or some other vehicle approaching or street¬ 
car, if the driver of the wagon, seeing that, can, with the exercise of 
care, at that moment acting with promptness and with the care such 
as the circumstances of the moment seem to require of him, can pre¬ 
vent the collision, it is his duty to do it, and if he does not do it, 
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he may be liable, with the other person who is violating the law at 

the moment, to someone who suffers injury by the resulting collision 
if one takes places. * 

Now, let us not lose sight of the fact that this action that we have 
been trying here is an action brought by Mary B. Jones, the plain- 
tin, against the defendants, the railroad company and this bakery 
company \\ e are not concerned in any action that any employe 
of the bakery company conceives that it may have against the rail¬ 
road company. 1 hat case is not here for our consideration or deter¬ 
mination. All that you gentlemen are to determine, on the evidence 
here, is whether or not the plaintiff has established a case, which is 
Drought here, bv a fair preponderance of the evidence, against both 
or either of these defendants, and the fact that somebody else was 
Hurt in that collision, if somebody else was, or somebody's else life 
was endangered if anybody's else life was endangered; is not an 
issuable fact in this case, and you must dismiss it from your minds 
We are only considering what happened on the car, as‘it has been 
reproduced before you out of the mouths of the witnesses that have 
appeared upon the stand. 

Now, gentlemen, should you conclude that this plaintiff is en¬ 
titled. under the rules of law that 1 have endeavored to state 
t>4 to you, to recover against either or both of these defendants, 
you are to proceed to the consideration of the damages that 
ought to be awarded to her in that event. Now, this plaintiff claims 
in her declaration that by reason of being jostled and thrown from 
her seat in the car, she received severe bruises and injuries on the 
left side of her head, and severe bruises and injuries on the left side 
of the back, over the sacrum, as the result of which plaintiff’s muscles 
were severely wrenched and became sore and painful, and plaintiff 
suffered se\ere shock to her nervous system, which has rendered her 

^ i *ii 1 . ( ^ i 'he complains that she has suffered 

and will continue to suffer great pain and mental anguish, and by 
reason thereof was incapacitated for a long space of time from the 
performance of her household duties, and also from performing her 
work, thereby losing emoluments which w’ould otherwise have ac¬ 
crued to her, and she brings this suit for $10,000 damages. 

I want to say, as to the claim for damages, that you will onlv he 
warranted in considering the testimony as to any permanent injury 
on the question of her claim that she became permanently neuras¬ 
thenic. Now, there is no claim here that you would he justified in 
considering, of permanent injury, excepting the claim that she was 
made by this shock permanently neurasthenic. Now', you have heard 
the doctors tell you what neurasthenia is, a nervous malady. She 
is entitled, should you find from the testimony that she so suffers 
from the injury of w hich she complains, to the hack of her head and 
the severe bruises on the left thigh and on the hack of the sacrum — 
she makes no claim that those particular injuries, if you find she 
suffered them, were permanent in character. Whether she 
f>o has yet recovered from those injuries, as contra-distinguished 
from the claim that she makes of permanent neurasthenia is 
a matter that you will consider from the testimony that you listened 
4—3175a 
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to on that subject, but you cannot, in awarding her damages, award 
her any damages for any permanent injuries to the hack, or any per¬ 
manent injury to the thigh, or any permanent injury to the head, 
for the reason that she does not claim any permanent injury to those 
parts of her laxly. 

Should you conclude that she has suffered a permanent neuras¬ 
thenia which incapacitates her from performing the work which she 
was accustomed to perform before this accident happened, and from 
which she claims to have earned certain compensation, you should 
consider the expectation of life which is hers, remembering, in de¬ 
termining, as you will, upon that testimony, her age at the time that 
this accident happened, what her expectation of life is under the 

mortality tables that have been introduced here in evidence. If you 
• • 

shall find that this permanent neurasthenia has incapacitated her 
from performing tin* work that she was accustomed to perform, and 
from which she earned certain emoluments and wages. 

Now, 1 do not think, gentlemen, that I can say anything more 
that would he profitable or helpful to you. Perhaps I have talked 
too long. You have been patient, and now it is your turn to take 
this case, and, gentlemen, weighing this evidence, and Wing guided 
by the law that has been given you by the Court, reach the result, 
under your duty as jurors, such as you ought to do, and as you can 

from the testimony in the case. 

% T 

Before you leave your seats, give counsel an opportunity to note 
anv exceptions that they may desire, 
fib Thereupon counsel for the defendant. Holmes and Son, 

Incorporated, renewed his exception to the granting of any 
of the prayers of the defendant, Washington Railway and Electric 
Company, that applied to Holmes and Son, Incorporated, and further 
noted exception to the charge of the Court in regard to the viola¬ 
tion of the Police Regulations hv Holmes and Son, Incorporated, as 
giving a possible right of action, on the ground that, as a matter of 
law, there was no evidence to show that a violation of the Police Reg¬ 
ulations had anything to do with the collision. 

Thereupon counsel for the plaintiff noted exception to the action 
of the Court in granting the prayers granted on behalf of either the 
defendant Holmes and Son. Incorporated, or the defendant, Wash¬ 
ington Railway and Electric Company. 

Thereupon counsel for the defendant Washington Railway and 
Electric Company renewed the exceptions granted by the Court to 
the granting and refusal of the prayers of the defendant. Holmes 
and Son. Incorporated, and the defendant, Washington Railway and 
Electric Company, respectively, which exceptions were duly noted 
upon the minutes of the Court 

The foregoing is the substance of all the testimony given and the 
proceedings at the trial of the stud Cause. And thereupon and after 
all of the exceptions were duly taken as aforesaid and duly entered 
upon the minutes of the Court and making the same a part of the 
record, which is also made a part hereof and because the matters and 
things hereinbefore recited are not matters of record and in order 
that the defendants may have their case reviewed on appeal by the 
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proper court and before the jury retired to consider of its ver- 
•>< diet the defendants, by their attorneys, move the Court to 

for.c •i.w/'Vi' SW r thl , 8 ’ ,h f' r 1,111 of exce P tions > t0 have the same 
tone and effect as if each and every one of same exceptions had been 

separately signed and sealed, which motion by the Court is granted- 
and thereupon the defendants tender this their bill of exceptfons and 
e<|iiest (he Court to sign and seal the same according to the statute 
in such ease made and provided and it is accordingly done, now 
for then, this fourth day of March, 1918. ’ 

F. L. SIDDONS, Justice. 
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